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“1031 Tax Deferred Exchanges:  
Everything You Need To Know” 

 

 

 
 

I. Personal Introductions, class administration  10 minutes 
     

A. Purpose 
 

1. Continuing Education Credit? 
 
2. Knowledge 

 
3. Service 

 
4. Preserve Equity for Customers 

 
5. Number of investment properties throughout NM 
 

 
II. Foundation - What are we going to talk about?  5 minutes 
 

1. What is a 1031 Exchange? 
 
2. What is a Capital Gain? 

 
3. How are they taxed? 

 
4. Why do a 1031 Exchange? –  Case Study 

 
III. Text of Code       5 minutes 

 
“1031. Exchange of property held for productive use or 
investment  

 
(a) Nonrecognition of gain or loss from exchanges solely in kind. 
––(1) In general. –– No gain or loss shall be recognized on the 

exchange of real property held for productive use in a trade or 
business or for investment if such property is exchanged solely 
for property of like kind which is to be held either for productive 
use in a trade or business or for investment.” 
 



IV. Capital Gains       15 minutes 
 

A. What is a Capital Gain? - Taxable income from selling an asset for 
more than its basis (adjusted cost). 

 
B. Concept of Capital Gain including calculations 

 
C. Tax implications of Capital Gain & Recapture of Depreciation 

 
D. Why do a 1031 Exchange (real life example) 

 
V. Boot         15 minutes 
 

A. Definition of boot – “A client may not receive any financial benefit 
through an exchange or that client will have boot.” 
 

1) Examples – Equal value & equal equity 
 
2) Up in value & equal equity 

 
3) Equal value but reduced equity 

 
4) Reduced value but equal equity 

 
VVII..    WWhhaatt  iiss  IInnvveessttmmeenntt  PPrrooppeerrttyy??          1155  mmiinnuutteess  
  

AA..  PPeerrssoonnaall  RReessiiddeennccee  ddooeessnn’’tt  qquuaalliiffyy  
  

BB..      RReevv  PPrroocc  22000088--1166  
  
BB..  SSttoocckk  iinn  TTrraaddee  ddooeessnn’’tt  qquuaalliiffyy  

  
CC..  SSttoocckkss,,  BBoonnddss,,  NNootteess  ddoonn’’tt  qquuaalliiffyy  

  
DD..  IInntteerreesstt  iinn  aa  PPaarrttnneerrsshhiipp  ddoonn’’tt  qquuaalliiffyy  

  
EE..  LLiikkee  KKiinndd  ––  RReeaall  PPrrooppeerrttyy  

  
FF..  MMuullttiippllee  pprrooppeerrttiieess  qquuaalliiffyy  
  

VII. Timeframes        15 minutes 
 

A. 45 day Identification Period & 180 day Exchange Period 
 

B. How Exchanges began and how timeframes were established 
 



C. Defecit Reduction Act of 1984 (established timeframes) 
 

D. Timeline for exchanges 
 
VIII. The Qualified Intermediary      10 minutes 

 
A. Treasury Regulations of 1991 – establishing rules for QIs 

 
B. Recent defalcations of QIs 

 
C. How to choose a QI – Security, Knowledge and Experience, and 

“Qualified” per regulations  
 
IX. Delayed Exchange:  Step by Step    40 minutes 

 
A. Taxpayer retains services of independent tax advisor. 

 
B. Taxpayer enters into agreement to sell property, including recital that 

taxpayer intends to relinquish property as part of 1031 exchange. 
 

C. Open Escrow / Open 1031 Exchange 
 
D. Taxpayer enters into Exchange Agreement with Q. I., which becomes 

a principal in each transaction (not an agent). 
 

E. The first half of the exchange closes with transfer of the relinquished 
property -- time periods begin to run. 

                                            (A-E = 10 of 40 Minutes) 
 
 

F. Taxpayer identifies Replacement Property (or properties) on or before 
the 45th day after the transfer of the Relinquished Property.  The 
Identification Letter is sent to the Q.I. 

 
1. Identification Rules 
 

a. 3 Property Rule 
 

b. 200% Rule 
 

c. 95% Exception 
 

2. ID Period and Revocation 
 
3. Exchange Period 

 
(F = 15 of 40 Minutes) 



 
 
 

G. Taxpayer enters into agreement to acquire Replacement Property, 
including recital that Taxpayer intends to acquire property as part of a 
1031 Exchange. 

 
H. Open Escrow / Open 1031 Exchange 

 
I. The exchange closes with the acquisition of the Replacement Property 

– or in stages if multiple properties are involved – all within 180 days of 
the transfer of the Relinquished Property (or due date of Taxpayer’s 
tax return w/ extensions). 

 
(G-I= 15 of 40 Minutes) 

 
X. Title Parking Exchanges      15 minutes 
 

A. What If I need to buy before I sell? - Reverse Exchange 
 

1. Exchangor finances replacement property purchase 
 
2. QI holds title and awaits sale of relinquished 

 
3. Sale repays purchase note.  

 
B.  “What if I need to improve the property? - Improvement Exchange 
 

1. QI holds title and makes approved improvements 
 

2. Investment replaced before 180 days. 
 

3. Title transferred to Exchangor 
 

4. Review steps 
 
XI. Summary – Key things to Remember    5 minutes 

 
1. Purchase Like Kind Property 
 
2. Identification period - the 45 day rule 
 
3. Exchange deadline - the 180 day rule 

 
4. Purchase equal or greater value 

 
5. Do your research when selecting a QI 
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Why are we here?

• CE Credit

• Knowledge

• Service

• Preserve Equity for  
Taxpayer
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Overview

• What is a 1031 Exchange?

• What is a Capital Gain?

• How are they taxed?

• Why do a 1031 Exchange?

• How do you choose a Q.I.?

• How does the 1031 work?
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§1031. Exchange of property held for productive use or investment
(a) Nonrecognition of gain or loss from exchanges solely in kind. ––

(1) In general. –– No gain or loss shall be recognized on the 
exchange of REAL property held for productive use in a trade or business 
or for investment if such property is exchanged solely for property of like 
kind which is to be held either for productive use in a trade or business or 
for investment.

EFFECTIVE JANUARY 1, 2018
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What is Like-Kind?

• Single family house 
for raw land

• Apartment building 
for a retail center

• Office building for a 
warehouse

• 4-plex for a TIC 
interest in an office 
building
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TAXES DEFERRED IN A 
1031 EXCHANGE
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Sales Price

(Less) Cost

(Equals) CAPITAL GAIN

Concept of Capital Gains
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$200,000

(Less) $100,000

(Equals) $100,000

Sales Price

(Less) Cost

(Equals) Capital Gain

Concept of Capital Gains
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Short Term – 1 year or less
Profit taxed as ordinary income

Long Term – 1 year & 1 day or more

15% Tax Rate for individuals under $400,000, 
couples under $450,000

20% Tax rate for taxpayers over the threshold

Short Term vs. Long Term Gains
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New Mexico’s 
Capital Gains rate is:

50% of your state tax rate
(consult with tax professional)

State Capital Gains
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Recapture of Depreciation

When an improved
property, on which
depreciation has been
taken, sells for more than
its depreciated book
value, the depreciation
that was taken is taxed at
the recapture rate of 25%.
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3.8% Net Investment Income Tax 

• Began January 1, 2013

• Some people will not have to pay this tax

• Will affect so-called “high-earners”
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3.8% Net Investment Income Tax (cont.)

Who are “high-earners”?

- Individuals with an adjusted gross 
income (AGI) higher than $200,000

- Married couples with an AGI higher 
than $250,000
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FINANCIAL 
REQUIREMENTS
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Financial Requirements (cont.)

To defer all taxes, an Exchangor must 
accomplish two things:

1. Reinvest all proceeds realized from their sale 
into the replacement property(ies) and

2. Reacquire debt equal or greater to the debt 
paid off from their relinquished property (or 
replace with fresh cash).
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Relinquished Prop. Replacement Prop.

Value: $300,000 Value: $280,000

Loan: $100,000 Loan: $100,000

Equity: $180,000 Equity: $180,000

Exchanging for equal value and equal equity –

No Boot

Financial Requirements (cont.)
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Relinquished Prop. Replacement Prop.

Value: $300,000 Value: $400,000

Loan: $100,000 Loan: $220,000

Equity: $180,000 Equity: $180,000

Exchanging up in value but equal equity –

No Boot

Financial Requirements (cont.)
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Relinquished Prop. Replacement Prop.

Value: $300,000 Value: $300,000

Loan: $100,000 Loan: $150,000

Equity: $180,000 Equity:

Exchanging for equal value but reduced equity –

Cash Boot

$150,000

Financial Requirements (cont.)
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Relinquished Prop. Replacement Prop.

Value: $300,000 Value: $180,000

Loan: $100,000 Loan:

Equity: $180,000 Equity: $180,000

Exchanging for reduced value but equal equity –

Mortgage Boot

$0

Financial Requirements (cont.)
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What is “Investment Property”?

“…real property 
held for productive
use in a trade or 
business or for 
investment..."
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Personal Residence Does Not Qualify

What is “Investment Property”?
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What is “Investment Property”?

Revenue Procedure 2008-16 - Safe Harbor for 
Exchanges of Vacation Homes and Conversions to 
or from Personal Residences 
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What is “Investment Property”?

The vacation home 
qualifies if: 

• Effective for exchanges 
after March 10, 2008,

• Own the home for at 
least 24 months, 

• Rent it for at least 14 days for each 12-month 
period, and 

• Personal use of no more than the greater of 14 days per   
year or 10 percent of rental time of the property.
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Stock in Trade Does Not Qualify

What is “Investment Property”?
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Stocks, Bonds & Notes Do Not Qualify

What is “Investment Property”?
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Interest in a Partnership Does Not Qualify

What is “Investment Property”?
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What is Like Kind?

• Single family house 
for raw land

• Apartment building 
for a retail center

• Office building for a 
warehouse

• 4-plex for a TIC 
interest in an office 
building
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Property MUST be in the U.S.

PLR 9038030 – Virgin Islands (1998)
Section 1.935-1T – Guam & Northern Mariana        

Islands (2005)   
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Multiple Properties Qualify

photo "B"

photo "D"

photo "C"
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TIMEFRAMES
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Timeframes for an Exchange

45 day Identification Period

180 day Exchange Period
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Timeframes for an Exchange

§1031 adopted in 1921

First Exchange – 1967

Approved – 1979

Deficit Reduction Act -
1984
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Day 0 – Closing of Relinquished Property

Day 1 – Day After Closing

Day 45: IDENTIFY
Replacement Property

Day 180: CLOSE on 
Replacement Property

Time Line

Timeframes for an Exchange
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THE QUALIFIED 
INTERMEDIARY
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How do you choose a QI?

Security

Knowledge and Experience

“Qualified” per regulations
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TX

NM
OK

KS

AZ

CO
UT

WA

OR

NV

CA

ID

MT

WY
SD

ND

NB

LA

AR

MS

FL

AL
GA

SC

TN

MO

IA

MN

WI

IL

MI

IN

KY

OH

NC

PA

WV VA

NY

ME

NH

VT

MD

MA

NJ

DE

CN
RI

States with QI Laws
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THE DELAYED EXCHANGE
STEP BY STEP 
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1. Taxpayer retains services of 
independent tax advisor.

2. Taxpayer enters into agreement to 
sell property, including recital that 
Taxpayer intends to relinquished 
property as part of a 1031 Tax 
Deferred Exchange.

Delayed Exchange - Steps

©2020 First American Financial Corporation and/or its affiliates. All rights reserved.  NYSE: FAF

Delayed Exchange - Steps

3.   Open escrow / open 1031 Exchange

4. Taxpayer enters into Exchange Agreement
with Q.I. which becomes a principal in
each transaction, not an agent.

5. The first half of the Exchange closes with the 
transfer of the Relinquished 
Property - exchange time 
periods begin.
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Delayed Exchange - Steps

6. Taxpayer identifies Replacement Property
(or properties) on or before the 45th day
after the transfer of the Relinquished
Property.  The Identification Letter is sent
to the Q.I.
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• 3 Property Rule – up to 3 properties no matter
what their value

• 200% Rule – any number of properties having
aggregate value not more than 200% of
Relinquished Property

• 95% Exception – any number of properties at any 
values provided that taxpayer acquires 95% of the 
identified properties.

Delayed Exchange - Steps

Identification Rules
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Identification 
Form
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Delayed Exchange - Steps

Identification of Replacement Property

• Description of property must be unambiguous
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Delayed Exchange - Steps

Identification of Replacement Property

• Delivered or sent before midnight on the 45th day

• Identify all replacement properties

• On a written document

• Signed by the Taxpayer

©2020 First American Financial Corporation and/or its affiliates. All rights reserved.  NYSE: FAF

Delayed Exchange - Steps

Revocation or amending of Identification

• Delivered or sent before midnight on the 45th day

• Identify all replacement properties

• On a written document

• Signed by the Taxpayer
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Delayed Exchange - Steps

7. Taxpayer enters into agreement to acquire
Replacement Property, including recital that  
Taxpayer intends to acquire property as part 

of a 1031 Exchange 
(of equal or greater 
value than 
Relinquished 
Property).
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Delayed Exchange - Steps

8. Open escrow / 
call 1031 Exchange

9. Exchange closes with 
the acquisition of the 
Replacement Property – or in stages if multiple 
properties are involved – all within 180 days of 
the transfer of the relinquished property.
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TITLE PARKING 
EXCHANGES
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Reverse Exchange

“I want to purchase a 
property before I will be 
able to sell the property I 
currently own.”
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Reverse Exchange (cont.)

• Safe Harbor possible (since 
9/15/00)

• Exchangor finances 
replacement property 
purchase

• EAT holds title and awaits 
sale of relinquished property

• Sale repays purchase note
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Improvement Exchange

• QI holds title and makes approved improvements

• Investment replaced before 180 days

• Title transferred to Exchangor
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SUMMARY
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An agent’s reaction to a 1031 Exchange

If a client sells a property through an exchange, he must…

BUY A NEW PROPERTY!

If your client is selling a property and doing a 1031
Exchange, you could get at least 2 deals out of it. If
they buy multiple properties, you could get more!
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Key things to remember

• Purchase like kind property

• 45 day Identification Period

• 180 day Exchange Period

• Purchase of equal or greater value by
– Spending all of the cash (equity)

– Reacquiring debt equal or greater

• Do your research when selecting a Qualified 
Intermediary

First American Exchange is a Qualified Intermediary and is precluded from giving tax or legal advice. You must consult with your tax or legal advisor 
about your specific circumstances. First American Exchange Company, LLC makes no express or implied warranty respecting the information presented 
and assumes no responsibility for errors or omissions. First American, the eagle logo, and First American Exchange Company are registered 
trademarks or trademarks of First American Financial Corporation and/or its affiliates. 

The following presentation is for informational purposes only and is not and may not be construed as legal advice. First American Title Insurance 
Company is not a law firm and does not offer legal services of any kind. No third party entity may rely upon anything contained herein when making 
legal and/or other determinations regarding title practices. You should consult with an attorney prior to embarking upon any specific course of action.

©2020 First American Financial Corporation and/or its affiliates. All rights reserved.  NYSE: FAF

Tax Deferred Exchanges

Thank you for attending

Carmine DiFulvio, CES®

Certified Exchange Specialist®

Senior V.P. / New Mexico Manager
800-337-1031


